INTRODUCTION
In 2002, investors lost more than $300 billion, 2 employees of the country's biggest corporations lost their jobs, and millions of workers saw their retirement funds drained. 3 For countless Americans, the year is remembered as "the year corporations failed them."
4 At a time when many were devastated by corporate fraud and troubled by the ineffectiveness of law enforcement agencies, three women became "heroes at the scene, anointed by circumstance."
5 Cynthia Cooper, Coleen Rowley, and Sherron Watkins were the proverbial pearly white lilies that blossomed out of the muddy waters of corporate scandals and government oversights 6 -they were whistleblowers.
7
The term "whistleblower" is derived from "the act of an English bobby [policeman] blowing his whistle upon becoming aware of the commission of a crime to alert other law enforcement officers and the public within the zone of danger." 8 Whistleblowers serve an important function in safeguarding public welfare by disclosing their employers' wrongful conduct that the employers would prefer to conceal. 10 They are people who aim to right the wrongs of their superiors by risking, at the very least, their jobs, health, privacy and sanity.
11
This article focuses on whistleblowers who are private employees. Thus, in this article, "whistleblowers" refer to private employees who disclose their employers' wrongful conduct.
Uniquely situated, a whistleblower can detect the presence of illegality more readily than a governmental inspector can and is often the only person who can provide information about the employer's wrongful conduct. 12 For example, Cynthia Cooper, head of the internal audit department of WorldCom, decided to redo the company's financial audits after a WorldCom executive told her that corporate accounting took money from his reserve account and used it to boost WorldCom's income. 13 She later discovered that, in 2001 , through "creative accounting," WorldCom turned a $662 million loss into a $2.4 billion profit.
14 She blew the whistle by informing the audit committee of WorldCom's board of her findings. 15 Soon after, the public learned that WorldCom had committed the largest accounting fraud in history by inflating its profit by $3.8 billion. 16 The number grew to $9 billion by December, 2002 . 17 As of January 2003, Cooper was still assisting both the Federal Bureau of Investigation and the Securities and Exchange Commission in their investigation into WorldCom's inappropriate accounting practices by providing data that she had secretly copied while redoing WorldCom's financial audits. 18 Throughout the ordeal of her discovering, disclosing, and assisting in the investigation of the WorldCom scandal, Cooper read and reread the 23rd
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Psalm: "Yea, though I walk through the valley of the shadow of death, I will fear no evil: for thou art with me."
19
Although revealing an employer's illegalities might not be as loathsome as death, it comes quite close. Whistleblowers right the wrongs of their employers with the full understanding that, in exchange, they might be required to pay a hefty price. 20 Because of the important and unique function of whistleblowers, they should be afforded protection that will not only encourage the disclosure of wrongful practices, but also the timely disclosure of these practices. However, employers and the business community as a whole, as well as some scholars, advocate for a narrow scope of protection. 21 They believe that limited protection is necessary to enforce employee loyalty, to avoid disruptions of employee morale, to preserve internal company security and procedures, to avoid public embarrassment of the employer, and to prevent employees from abusing such protection. 24 The statute is also intended to "promote enforcement of the law, and give needed protection to employees who wish to act as law-abiding citizens without fear of losing their job." 25 However noble its goals, the statute, as interpreted by the New York courts, fails to adequately protect employees who reveal their employers' illegal practices. Under the current judicial interpretation of the statute, a whistleblower like Cooper would be left without relief if she were fired for exposing the WorldCom accounting fraud that led to the loss of at least $3 billion in shareholders' investment and 17,000 jobs. There are two obvious problems with the language of the statute and the courts' interpretation of the statute. First, to obtain statutory protection, an employee must show an actual violation of the law, rule or regulation. 27 The employee's reasonable belief that a violation has occurred or is occurring is insufficient. Second, the actual violation of the law, rule or regulation must create and present a substantial and specific danger to public health or safety, 28 which the courts have interpreted to exclude corporate wrongdoing that is monetary or financial.
To solve these problems, the New York statute must be amended so that it will fulfill its goals of promoting law enforcement and providing much-needed protection to whistleblowers. Thus, instead of requiring an employee to show an actual violation of the law, rule or regulation, an employee should be protected if she or he reasonably believes that a violation of the law, rule or regulation has occurred or is occurring. In other words, if the employee can show that a reasonably prudent person under the circumstances would conclude that a violation has occurred or is occurring, then she or he should be granted statutory protection for disclosing the violation. Furthermore, the application of the statute should not be limited to violations that create and present a substantial and specific danger to public health or safety. Rather, the scope of applicable violations should be broadened to include any violation that creates and presents harm to the public welfare-this would include corporate financial wrongdoing.
Part I of this article revisits the New York courts' treatment of whistleblowers prior to the enactment of the New York Whistleblower Statute, and discusses the protection granted to whistleblowers subsequent to enactment. Part II examines the problems created by the language of the statute and the courts' interpretation of the statute. Part III explores whistleblower statutes in sister states, and Part IV suggests proposed amendments to the statute. 29 This was a result of the common law employment-at-will doctrine, which affords employers the unfettered power to terminate the employment of at-will employees for good, bad, or no cause at all.
30
The New York Court of Appeals decision in Murphy v. American Home Products Corporation provides an illuminating examination of the state's employment-at-will doctrine. 31 In 1957, Joseph Murphy was hired by American Home Products Corporation as an accountant. He was fired in 1980 after more than twenty years of employment. 32 Prior to his termination, in 1976, Murphy was allegedly demoted for reporting accounting inaccuracies that involved altered invoices. 33 Two years later, in 1978, he filed a report on certain illegal pension reserves, but the report was ignored by the corporation. 34 Then, in 1980, he again raised the same issue with two superior officials, but "he was told he did not know what he was talking about," and was fired immediately. 35 According to Murphy, when he returned for his belongings the next day, "he was placed under guard, barred from saying goodbye to his colleagues . . . and his possessions [were] dumped on the street beside him." 36 In his lawsuit against the American Home Products Corporation, Murphy claimed that he was terminated in retaliation for revealing to his superior officers that he had uncovered illegal accounting manipulations and for refusing to engage in the alleged illegal acts. The court also noted that such recognition would alter New York State's long-settled employment-at-will doctrine, which states that an employment for "an indefinite term . . . is presumed to be a hiring at will," and "may be freely terminated by either party at any time for any reason or even for no reason." 39 Changing such a well-established law, the court reasoned, "[was] best left to the legislature." 40 Subsequently, in 1984, one year after the Court of Appeals decided Murphy, the New York Legislature acted. 41 It passed the Whistleblower Statute, 42 and provided "affirmative protection" 43 to private employees who report information about their employers' violation of law, rule or regulation that creates and presents a substantial and specific danger to the public health or safety. One of the goals of the statute is to encourage those at the working level to report hazards, improprieties and wrongdoings to supervisors, and to a public authority, if necessary. 44 The hope is that the statute would encourage employees to disclose employers' wrongful conduct, protect the welfare of the people of New York State, and give needed protection to employees who wish to act as law-abiding citizens without the fear of losing their job. 45 Unfortunately, because of limitations in the statutory language and the courts' interpretation of the statute, this hope often remains just that-a hope. 38 Id. at 297. 39 Id. at 300 (citing general or indefinite hiring is prima facie a hiring at will . . . . A hiring at so much a day, week, month or year, no time being specified, is an indefinite hiring, and no presumption attaches that it was for a day even . . . ." If the hiring is at will, then either the employee or the employer is at "liberty to terminate the [employment] at any time.")). 40 Id. at 301. 41 It has been suggested that the Whistleblower Statute "was enacted in response to the [Court of Appeals] decision in Murphy . . . which upheld the corporate employer's right to terminate an at-will employee who revealed certain illegal accounting manipulations to officers and directors of the corporation and refused to engage in such improprieties." Remba v. . 45 Governor's Mem., supra note 24 ("Encouraging employees to bring violations to the attention of their employers and shielding them from employer retaliation if they disclose wrongful conduct to authorities, will protect the welfare of the people of this State, promote enforcement of the law, and give needed protection to employees who wish to act as law-abiding citizens without fear of losing their jobs.").
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A. The Language of the New York Whistleblower Statute Provides Limited Protection to Whistleblowers
The most important provision of the Whistleblower Statute is Subsection Two. Entitled "Prohibitions," it provides:
An employer shall not take any retaliatory personnel action 46 against an employee because such employee does any of the following: (a) discloses, or threatens to disclose to a supervisor or to a public body an activity, policy or practice of the employer that is in violation of law, rule or regulation 47 which violation creates and presents a substantial and specific danger to the public health or safety; (b) provides information to, or testifies before, any public body conducting an investigation, hearing or inquiry into any such violation of a law, rule or regulation by such employer; or (c) objects to, or refuses to participate in any such activity, policy or practice in violation of a law, rule or regulation.
The statute's plain language prohibits an employer from taking any adverse or retaliatory personnel action, including termination, suspension or demotion, 48 against an employee who discloses, threatens to disclose, provides information concerning the employer's activities, or refuses to participate in such activities that are in violation of the law, rule or regulation, and that create and present a specific and substantial danger to the public health or safety. 49 In reality, an employee has to overcome two major hurdles before falling within the protective parameters of the statute. First, an employee seeking protection has to meet an immense evidentiary burden of demonstrating that her or his employer is in actual violation of a law, rule or regulation.
50 This is the result of both the statute's failure to define the term-"violation," 51 and the courts' insistence on interpreting the term to mean "actual viola-46 "Retaliatory personnel action" means the discharge, suspension or demotion of an employee, or other adverse employment action taken against an employee in the terms and conditions of employment. N.Y. Lab. Law § 740(1)(e). 47 tion." Second, the Whistleblower Statute, as it is written, protects a limited class of employees-only those who blow the whistle on activities that are illegal and that "create and present a substantial and specific danger to the public health or safety." 52 This has led to many criticisms since the statute's enactment. 53 For example, the New York State Attorney General complained that the bill "does not clearly protect all 'whistle blower' employees." 54 As if he had foreseen the recent corporate scandals, he expressed his concern that the bill would not provide a remedy for employees who "refuse to engage in or who reveal illegal financial or accounting practices," and urged that "this defect in the bill be cured by future legislation." 55 The Attorney General's concern materialized when the New York courts restricted the statutory protection by categorically excluding employees who disclose corporate financial wrongdoing from the protected class of whistleblowers.
B. The New York Courts Further Narrowed the Statutory Protection Afforded to Whistleblowers
The New York courts, reluctant to depart from the long-standing doctrine of employment-at-will which guaranteed employers unfettered power to dismiss employees at any time for any or no reason, have deemed the Whistleblower Statute to be a mere "narrow and specific statutory exception" to the doctrine. 56 The courts' interpretation of the statute, more specifically their interpretation of the term, "violation," has produced discouraging results that lead one to wonder about the effectiveness of the statute. For example, the courts refused to provide statutory protection to Lois Kern 
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Attorney's Office.
57
The employee, Lois Kern, worked as a part-time program aide at DePaul's adult community residence for mentally handicapped individuals.
58 She discovered a male resident engaging in sexual intercourse with a female resident who appeared not to have consented and who might have been coerced. 59 Kern made "a notation to that effect in the female resident's permanent file and also reported the incident to the . . . District Attorney's office."
60 Her employment was soon terminated. She then commenced a lawsuit against DePaul Mental Health Services under the newly-enacted Whistleblower Statute, alleging that the termination was the result of her disclosure.
61
Both the Whistleblower Statute and the New York courts provided Kern with no relief after she lost her job for revealing a sexual intercourse occurrence that, based on the "fair implication" of the facts, could have been nonconsensual. 62 The trial court reasoned that Kern failed to prove that her employer was in actual violation 63 of any law. 64 The court interpreted "violation" 65 to mean actual violation, and held that "[a] belief on the part of the employee that a violation has occurred is insufficient to invoke the statute's protection."
66 Thus, the trial court dismissed Kern's lawsuit. 67 The Appellate Division affirmed. 63 Id. Although " [Kern] had some factual basis for her conclusion that the alleged intercourse . . . was nonconsensual in nature," the court nonetheless found that the sexual intercourse was "consensual in nature despite the female resident's [mental] limitations." Id. Thus, the court found that Kern was unprotected by the statute because there was no actual violation of the law on the part of the employer. 64 The court also ruled in favor of the defendant because, " Guidance Service. 69 Claire Remba was employed by the defendant as a coordinator of employment services. 70 The defendant, a not-forprofit agency, received New York City funding for finding employment for job applicants, or placing them in educational or training programs.
71 Remba alleged that she "was discharged because of her objection to, and refusal to participate in" the defendant's fraudulent billing of New York City for placements it never made. 72 The appellate court affirmed the trial court's ruling to dismiss Remba's complaint, reasoning that the defendant's practice of fraudulent billing did not create or present a substantial and specific danger to the public's health or safety, as required by the statute. 73 Furthermore, the court noted that even if Remba "reasonably believed that the alleged fraudulent billing practice could create a substantial and specific danger to the public health or safety," she would not be protected because the statute required that "there be not only an actual, as opposed to a possible, violation," but also an actual and substantial presence of danger to the public health or safety.
74 New York's highest court affirmed, stating that "the conduct complained of-fraudulent billing-is not the type of violation which creates a 'substantial and specific danger to the public health or safety.'" 75 Thus, the courts denied Remba statutory protection on the ground that the violation of law did not create or present a substantial and specific danger to the public health or safety, even though her employer had actually engaged in fraudulent billing practices. 76 77 The legislature's failure to define the term "violation" has resulted in a judicial interpretation that greatly restricts the application of the statute. Under the current interpretation, a whistleblower would be protected only if she or he can show that the employer has actually violated a law, rule or regulation. Additionally, the whistleblower must show that the violation creates and presents a substantial and specific danger to the public health or safety, which, as the courts have concluded, excludes corporate wrongdoing or white-collar crimes.
A. The New York Courts' Interpretation of "Violation" Resulted in the Denial of Protection to Whistleblowers who Disclose Violations That They Reasonably Believe Exist
The definition of the term "violation" is crucial to the statute's applicability. Based on how the term is defined, the scope of the protection changes dramatically. The term "violation" can have three distinct meanings: an actual violation, an action that the employee reasonably believes to be a violation, or a possible violation.
If the term "violation" means an actual violation, then whether an employer is in violation can only be established by the actual existence of a violation. This implies that an employee would be protected only if she or he can prove that there is an actual violation. This interpretation offers the least statutory protection to 
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78
If the term "violation" means an action that the employee reasonably believes to be a violation, then the courts would use an objective standard of "reasonably prudent person" to determine whether the employer is in violation. Under this interpretation, an employee would be protected if a reasonably prudent person under the totality of the circumstances would objectively conclude that there is or has been a violation. Whistleblower statutes in many states use this definition to set the boundaries of statutory protection. 79 Finally, if the term is interpreted to mean a "possible violation," then the standard would be that of the whistleblower's "subjective and personal belief." This meaning offers the greatest protection to whistleblowers, because despite what is actually true, or what a reasonably prudent person would believe as true, as long as the employee subjectively believes that there is a violation, she or he would be protected.
The New York Whistleblower Statute's omission of a definition for "violation" has left the New York courts free to interpret the term as "actual violation." 80 The courts reasoned that the language and legislative history of the Whistleblower Statute support a construction "requiring proof of an actual violation of law."
81 To bolster this argument, the New York Court of Appeals compared the Whistleblower Statute to the parallel public sector whistleblowers' statute, stating that while "the public sector whistleblowers' statute was amended to provid[e] protection for disclosure of information which the employee reasonably believes to be true and reasonably believes constitutes an improper governmental action," there was "no similar amendment" to the private sector Whistleblower Statute. Furthermore, Judge Sullivan of the First Department of the Appellate Division pointed out that, prior to and since the enactment of the Whistleblower Statute, "bills have been introduced in the New York State Senate to broaden the statutory standard to one of reasonable cause [or reasonable belief]. The legislature, however, has consistently and repeatedly resisted any such change." 83 Judge Patlow of the New York Supreme Court in Monroe County echoed Judge Sullivan's statement, and remarked that prior versions of the statute "which made reference to an employee's suspicion of violation were never passed." 84 As a result of the courts' decision to adopt the "actual violation" interpretation, the potential application of the statute has been greatly limited; and the restrictive interpretation has placed an immense burden of proof on whistleblowers seeking protection. For example, in Bordell v. General Electric Company, 85 Frank Bordell, a health physicist, reported, first to his supervisor and then to the Department of Energy, his preliminary finding that as many as seven employees in the defendant corporation "might have been exposed to radiation at levels sufficient to trigger the mandatory reporting requirements" of the Department of Energy. 86 He was denied relief after being discharged for whistleblowing because he could not prove that the defendant had actually violated any law. 87 While consistently interpreting the term "violation" to mean "actual violation," 88 the courts have declared that the adoption of a reasonable belief standard would further the statute's laudable purpose of encouraging employees to report violations of health and safety laws and regulations. 89 However, they emphasized that "courts are not permitted to interpret laws as they would have them written," 90 and that "any additional protection must come from the Legislature." 91 It appears that the courts are unwilling, possibly un-
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NEW YORK CITY LAW REVIEW [Vol. 7:61 able, to expand the limited interpretation of the term, to broaden the applicability of the statute, and to prevent troublesome decisions that are not aligned with the statute's purpose of encouraging disclosure of wrongful practices. Thus, any change of the statutory protection must be initiated by the Legislature.
The New York State Legislature should amend the Whistleblower Statute to extend protection to an employee who discloses a violation that she or he reasonably believes exists. Under the current statute, interpreted as to require proof of actual violation, prior to disclosure, each whistleblower has to "become equal parts policeman, prosecutor, judge, and jury." 92 Moreover, an employee could never be sure that a law, rule or regulation has been actually violated until the defendant employer is found guilty in court. 93 The requirement of "actual violation" places a tremendous burden of proof on the employee, and has led to nonsensical results that are unjust, unreasonable, and contrary to the spirit of the statute. 94 The Ohio Supreme Court illustrated the absurdity of requiring an employee to show actual violation with this example: "[s]uppose . . . a dispatcher of a taxi company is told by an on-duty driver that the driver is drunk. The employee believes that the driver does indeed sound intoxicated. Does the dispatcher need to chase down the driver, perform field sobriety, breathalyzer and blood tests before he may report to his supervisor that the driver is driving while intoxicated?" 95 Given the seriousness of the alleged crime and the importance of prompt reporting, Lois Kern, the employee of DePaul's adult community residence for the mentally handicapped, should not be required to delay her reporting to the District Attorney's Office about her discovery of a male resident engaging in sexual intercourse with a female resident where "a fair implication" of the facts suggested that the sexual intercourse was nonconsensual in nature. 96 Yet, under the current judicial interpretation of the statute, it is not enough that she had evidence or reasonable belief that a rape had occurred, but rather, a jury verdict that a rape had octhough the present 'Whistleblower' statute has been criticized by commentators for not affording sufficient safeguards against retaliatory discharge, any additional protection must come from the Legislature.") (internal citations and quotation marks omitted)). A whistleblower statute that expects whistleblowers to be vigilant, attuned to the public's health or safety, and sometimes even brave, should not also require employees to be infallible. 98 To require a whistleblower to show actual violation not only delays reporting of violations that endanger public welfare, but might even prevent the employee from reporting the violation at all. 99 Thus, the New York Whistleblower Statute, which mandates a showing of actual violation, should be amended because it fails to accomplish the statutory goal of encouraging disclosure by not extending the much-needed protection to employees who fear discharge prompted by the disclosure.
100
To correct the problems of demanding employee infallibility and of failure to accomplish statutory goals, the statute should utilize the objective standard of "reasonable belief." This standard strikes a sensible balance between an employer's power to dismiss an employee and the statutory goal of encouraging disclosure of employers' wrongful conduct. On the one hand, it will prevent outcomes similar to that of Kern and Bordell, which required proof of actual violation. On the other hand, it will allow employers to dismiss employees who report possible wrongdoing based on nothing more than a hunch. If an employee can show that, in the totality of the circumstances, she or he, as a reasonably prudent person, reasonably believes that there is or has been a violation, then why should the employee not be protected from retaliation following disclosure? This standard is a sound middle ground between actual violation, where a violation must actually be proven to exist, and
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THE NEW YORK WHISTLEBLOWER STATUTE 77 ties," 112 and violations of securities laws 113 have all been deemed violations that do not create and present substantial and specific danger to the public health or safety. Thus, disclosure of such a violation is not within the statutory protection of the Whistleblower Statute.
In support of this conclusion, the courts cited to the New York State Attorney General's memorandum approving the statute, which stated that it was "unclear" whether the bill would provide a remedy for employees who refuse to engage in, or who reveal illegal financial or accounting practices. 114 Courts have viewed this statement to mean that disclosure of white-collar crimes is not covered by the statute and that "fraudulent billing [is] beyond the statute's purview." 115 Also, the First Department of the Appellate Division stated that, in 1981, "the Legislature rejected a bill which would have protected employees from retaliatory discharge for taking actions which benefit society in general."
116 Instead, the statute that was passed specifically stated that for an employee to be protected, the disclosure must concern a violation that "creates and presents a substantial and specific danger to the public health or safety." 117 Moreover, courts observed that whistleblower statutes of other states recognize the distinction between white-collar crimes and violations of law that harm public health and safety.
118
Although corporate wrongdoing does not necessarily create or present a substantial and specific danger to the public health or safety, its harm to the public is certainly evident, especially in the post-Enron era, where, nationally, corporate wrongdoing has cost investors billions of dollars, 119 has led to massive job loss, and ended or deferred retirement dreams for many workers. 120 During the first year after the recent corporate scandals were revealed, the New York State economy lost $2.9 billion. 122 The state's tax revenues decreased by $1 billion because of the lower personal income and diminished business and sales tax collection. 123 The New York State Common Retirement Fund, which contains the assets of the New York State and Local Employees' Retirement System, the New York State and Local Police and Firemen Retirement System, and the Public Employees' Group Life Insurance Plan, lost $9 billion in value from its equity portfolio. 124 The New York State Comptroller estimated that the scandals contributed almost $7 billion in losses to the New York City pension system. 125 Because of the devastation that corporate wrongdoing can cause and has caused to the nation and to New York State specifically, amending the New York Whistleblower Statute is imperative.
In her dissent, Judge Ellerin in the First Department of the Appellate Division declared that the current statute protects, or at least should protect, the disclosure of white-collar crimes on three grounds. 126 First, the Attorney General's memorandum did not state that the disclosure of white-collar crimes is not within the statutory protection; instead, it merely manifested concern because it was unclear whether the bill would provide a remedy in all situations. 127 Second, the Attorney General stated that the bill was intended to protect employees in connection with employer wrongdoing that was "inimical to the public welfare." 128 Corporate
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against an employee because the employee discloses, or threatens to disclose to a supervisor or to a public body an activity, policy or practice of the employer that the employee reasonably believes is in violation of a law, or a rule or regulation. 144 California protects an employee who discloses information to a government or law enforcement agency that the employee has reasonable cause to believe involves a violation of state or federal statute or regulation. 145 The Minnesota, New Hampshire, New Jersey and California statutes are significantly different from the New York statute. The employee does not have to show actual violation of the law; instead, the employee only needs to have reasonable cause to believe there is a violation and that she or he reports the violation in good faith. 146 In addition, the violation does not have to be one that creates and presents a substantial and specific danger to the public health or safety. As long as the violation fails to comply with any federal or state law or regulation, the employee is protected.
Even the Ohio statute, which offers less protection than those from Minnesota, New Hampshire, New Jersey and California, provides greater protection than the New York statute. The Ohio statute states that an employee is protected if she or he discloses a violation where "the employee reasonably believes that the violation either is a criminal offense that is likely to cause an imminent risk of physical harm to persons or a hazard to public health or safety or is a felony."
147 Like the Minnesota, New Hampshire, New Jersey and California statutes, an employee does not need to prove actual violation, but only needs to show that she or he reasonably believes that there is or has been a violation. Unlike those statutes, in which disclosure of any violation of law or regulation is protected, Ohio only protects the disclosure of "a criminal offense that is likely to cause an imminent risk of physical harm to persons or a 
